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strictness based on an extremely high regard for every possible 
protection of the ownership of property. He shows that under the 
French law one is civilly liable for damages caused: (1) by his 
own fault; (2) by the fault of persons under his control; and 
(3) by things which he has under his care. 3 

Civil responsibility for damages caused by things which one 
has under his care is a new doctrine in the civil law of France 
and its extent is not absolutely ascertained. Three views have 
been developed. The first admits of a presumption of fault, dis- 
pensing the plaintiff from proving anything save the accident and 
the damage suffered by him, which presumption, however, can 
be rebutted by the defendant by showing the absence of fault. 
This, however, is not the prevailing view in France. The second 
position, which seems to be that generally adopted by the French 
law, is that the defendant cannot rebut the legal presumption of 
fault where the injury is caused by his property, by proving that 
he was himself free from all negligence, but he must show that the 
accident was caused by a cas fortuit or a force majeure. And, 
third, by some decisions he is left only the slender chance of 
escaping from a condemnation by proving that the damage was 
caused by an act of God. In general, the tendency of the new 
school of jurisprudence in France is to relieve the plaintiff from 
the obligation of proving any negligence at all. 

In England and America, a similar doctrine has been given 
legislative sanction in favor of the workingman, in the shape of 
employer's liability and compensation laws. Through such legis- 
lation employees have acquired a status which is denied to all 
others. It seems that a more liberal view is an inevitable develop- 
ment in this branch of the law. 

H. S. D. C. 

Torts: Liability of Independent Tortfeasors Causing a 
Single Injury. — A lumber company placed logs in a stream, 
which, with other logs independently placed in the stream by 
other companies, formed a jam. This was permitted to remain 
for an unreasonable time and caused the current of the stream 
to be deflected, to the injury of plaintiff's land. The Supreme 
Court of Washington, held the defendant liable for the entire in- 
jury. 1 

The case clearly points out that the defendant's breach of duty 
was not the formation of the jam but his omission to break the 
jam after it was former. He was a co-proprietor in a nuisance 
to the same extent as if he had contributed money to construct it. 



3 "The Modern Conception of Civil Responsibility," by P. B. Mig- 
nault, Esq., K. C. (Montreal), 11 Society of Comparative Legislation 
Journal, 162. 

1 Johnson v. Thomas Irvine Lumber Co.,. (1913) 135 Pac. 217. 
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This opinion is, accordingly, entirely consistent with these 
cases which hold that each independent contributor to the pollu- 
tion of a stream is liable only for the damages caused by the 
deposits made by him, and is not liable at all in an action for 
damages where his contribution alone would not have hurt the 
plaintiff. 2 The extreme case, suggested by an English judge, of 
two chemicals, each in itself harmless, but uniting to form an 
injurious substance, enforces the view that independent contribu- 
tors should not be held liable for damages. 3 An injunction 
should, however, be granted by a court of equity, where the 
plaintiff shows injury, even in such a case. 4 

Clearness will probably be preserved in the treatment of such 
questions by drawing a line between cases of nuisance or injuries 
arising from the exercise of property rights and cases of negli- 
gent or wilful acts. Where the defendants are each guilty of 
negligence or wilful breach of duty and their acts, though inde- 
pendent, cause damage to the plaintiff, he may charge both with 
negligence and recover from either the entire damages. 5 The law 
will not attempt to apportion the results of a wilful or negligent 
wrong between the defendants. The criminal law proceeds upon 
similar principles with reference to several independent contribu- 
tors to the death of a person by criminal act. 6 The logical ab- 
surdity involved in the idea that two men acting without con- 
cert can each be guilty of killing a third was recognized by the 
Roman lawyers, but one of them, Julian, explains it thus: "Many 
rules which cannot be logically deduced are recognized by the 
civil law for the sake of common utility." 7 

H. C. K. 

Waters: Prescriptive Right Measured by Use. — If one 
diverts water from a river and continues such diversion for five 
years, does he get the right as against lower riparian proprie- 
tors to the use of the amount of water actually taken by him, or 
does he get a right only to the use of so much as was reasonably 
required to irrigate the lands on which he used it? 



2 Notes in 40 L. R. A. N. S. 102 and 24 L. R. A. N. S. 1185. 

« Kay, J., in Blair v. Deakin, 57 L. T. N. S. 522. 

* This distinction is clearly established in the California cases 
upon this subject. Montecito Valley Co. v. Santa Barbara, (1904) 
144 Cal. 578, 595, 77 Pac. 1113; Miller v. Highland Ditch Co., (1891) 
87 Cal. 430, 25 Pac. 550; People v. Gold Run Ditch & M. Co., (1884) 
66 Cal. 139, 149; 4 Pac. 1152; Hillman v. Newington, (1890) 57 Cal. 
56. The case of Keyes v. Little York G. W. and Water Co., (1879) 
53 Cal. 724 may be regarded as overruled. 

« Cole v. Roebling Construction Co., (1909) 156 Cal. 443, 447, 105 
Pac. 255; Spear v. United Railroads, (1911) 16 Cal. App. 637, 658, 117 
P. 956. 

6 Bennett v. Commonwealth, (1912) 150 Ky. 604, 150 S. W. 806, 
43 L. R. A. N. S. 419; People v. Lewis, (1899) 124 Cal. 551, 57 Pac. 
470, 45 L. R. A. 783. 

7 Grueber, The Lex Aquilia p. 167. 



